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Code of Federal Regulations is amended
as follows:

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The authority citation for Part 270
continues to read, in part, as follows:

Authority: 15 U.S.C. 80a–1 et seq., 80a–37,
80a–39 unless otherwise noted;
* * * * *

2. By adding § 270.17f–6 to read as
follows:

§ 270.17f–6 Custody of investment
company assets with Futures Commission
Merchants and Commodity Clearing
Organizations.

(a) A Fund may place and maintain
cash, securities, and similar investments
with a Futures Commission Merchant in
amounts necessary to effect the Fund’s
transactions in Exchange-Traded
Futures Contracts and Commodity
Options, Provided that:

(1) The manner in which the Futures
Commission Merchant maintains the
Fund’s assets shall be governed by a
written contract, which provides that:

(i) The Futures Commission Merchant
shall comply with the segregation
requirements of section 4d(2) of the
Commodity Exchange Act (7 U.S.C.
6d(2)) and the rules thereunder (17 CFR
Chapter I) or, if applicable, the secured
amount requirements of rule 30.7 under
the Commodity Exchange Act (17 CFR
30.7);

(ii) The Futures Commission
Merchant, as appropriate to the Fund’s
transactions and in accordance with the
Commodity Exchange Act (7 U.S.C. 1
through 25) and the rules and
regulations thereunder (including 17
CFR part 30), may place and maintain
the Fund’s assets to effect the Fund’s
transactions with another Futures
Commission Merchant, a Clearing
Organization, a U.S. or Foreign Bank, or
a member of a foreign board of trade,
and shall obtain an acknowledgment, as
required under rules 1.20(a) or 30.7(c)
under the Commodity Exchange Act [17
CFR 1.20(a) or 30.7(c)], as applicable,
that such assets are held on behalf of the
Futures Commission Merchant’s
customers in accordance with the
provisions of the Commodity Exchange
Act; and

(iii) The Futures Commission
Merchant shall promptly furnish copies
of or extracts from the Futures
Commission Merchant’s records or such
other information pertaining to the
Fund’s assets as the Commission
through its employees or agents may
request.

(2) Any gains on the Fund’s
transactions, other than de minimis
amounts, may be maintained with the
Futures Commission Merchant only
until the next business day following
receipt.

(3) If the custodial arrangement no
longer meets the requirements of this
section, the Fund shall withdraw its
assets from the Futures Commission
Merchant as soon as reasonably
practicable.

(b) For purposes of this section:
(1) Clearing Organization means a

clearing organization as defined in rule
1.3(d) under the Commodity Exchange
Act (17 CFR 1.3(d)) and includes a
clearing organization for a foreign board
of trade.

(2) Exchange-Traded Futures
Contracts and Commodity Options
means commodity futures contracts,
options on commodity futures contracts,
and options on physical commodities
traded on or subject to the rules of:

(i) Any contract market designated for
trading such transactions under the
Commodity Exchange Act and the rules
thereunder; or

(ii) Any board of trade or exchange
outside the United States, as
contemplated in Part 30 under the
Commodity Exchange Act.

(3) Fund means an investment
company registered under the Act (15
U.S.C. 80a–1 et seq.).

(4) Futures Commission Merchant
means any person that is registered as
a futures commission merchant under
the Commodity Exchange Act and that
is not an affiliated person of the Fund
or an affiliated person of such person.

(5) U.S. or Foreign Bank means a
bank, as defined in section 2(a)(5) of the
Act (15 U.S.C. 80a–2(a)(5)), or a banking
institution or trust company that is
incorporated or organized under the
laws of a country other than the United
States and that is regulated as such by
the country’s government or an agency
thereof.

Dated: December 11, 1996.
By the Commission.

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 96–31891 Filed 12–16–96; 8:45 am]
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Reissuance of Mortgage Credit
Certificates

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
regulations relating to the reissuance of
mortgage credit certificates. Changes to
the applicable law were made by the
Tax Reform Act of 1984. The regulations
provide guidance to issuers and holders
of mortgage credit certificates.
EFFECTIVE DATE: These regulations are
effective December 17, 1996.
FOR FURTHER INFORMATION CONTACT: L.
Michael Wachtel, (202) 622–3980 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background
This document adds final regulations

to the Income Tax Regulations (26 CFR
part 1) to provide guidance under
section 25(e)(4) of the Internal Revenue
Code (Code) with respect to the
reissuance of mortgage credit
certificates. Section 25(e)(4) was added
to the Code by section 612 of the Tax
Reform Act of 1984, 98 Stat. 494, 905.

On December 22, 1993, temporary
regulations (TD 8502) relating to
refinancing under section 25(e)(4) were
published in the Federal Register (58
FR 67689). A notice of proposed
rulemaking (REG–209574–92,
previously FI–47–92) cross-referencing
the temporary regulations was
published in the Federal Register for
the same day (58 FR 67744).

Written comments responding to
these notices were received. There were
no requests to appear in response to
publication of a notice of a hearing in
the Federal Register (61 FR 15204).
Therefore, no public hearing was held.
After consideration of all the comments,
the proposed regulations under section
25(e)(4) are adopted as revised by this
Treasury decision, and the
corresponding temporary regulations are
removed. The comments and revisions
are discussed below.

Explanation of Provisions and
Summary of Comments

The temporary regulations permit the
reissuance of a mortgage credit
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certificate on or after December 22,
1992, but no later than 1 year after the
date of the refinancing. Commentators
thought this unnecessarily limited
eligibility for the reissuance of a
certificate and limited the flexibility of
State and local governments. The final
regulations, reflecting the goal of giving
State and local governments maximum
flexibility to administer mortgage credit
certificate programs, remove these
limits. A State or local government may
reissue a certificate to any person who
refinanced a mortgage for which a
mortgage credit certificate was issued
and who meets the other requirements
for a reissued certificate. The credit for
prior years is available to the extent that
the certificate holder may file a claim
for refund.

The temporary regulations provide
that the certified mortgage indebtedness
amount on the reissued certificate
cannot exceed the remaining balance of
the certified mortgage indebtedness
amount on the existing certificate.
Commentators suggested that the final
regulations permit the indebtedness
amount on the reissued certificate to
include costs such as closing costs of
the refinancing loan. This
recommendation was not implemented
in the final regulations because section
25(e)(4) of the Code limits the amount
of the reissued certificate to the
outstanding balance of the existing
certificate.

The temporary regulations provide
that the reissued certificate may not
result in an increase in the credit that
would otherwise have been allowable to
the holder under the existing certificate
for any taxable year. In the case of a
series of refinancings, the amount
allowable on the refinanced loan would
be the amount allowable on the original
loan, rather than the immediately
preceding refinanced loan.

A holder of a mortgage credit
certificate who refinances a fixed rate
loan can determine the amount of
interest that would have been paid for
any taxable year on the refinanced loan
from an amortization schedule that
projects interest and principal payments
over the life of the loan. By applying the
mortgage credit rate to the amount of
interest, the holder can calculate the
amount of tax credit that would have
been allowable for the taxable year.

The amount of tax credit that would
have been allowable for a taxable year
is not as easily calculated by a holder
of a mortgage credit certificate who
refinances a variable rate loan because
the holder cannot project an
amortization schedule for the refinanced
loan. Instead, each year the holder must
calculate the amount of interest that

would have been paid on the refinanced
loan under the interest rate in effect for
that year and then calculate the tax
credit that would have been allowable.
This procedure was described as
burdensome by various commentators.

The final regulations continue to
reflect the statutory requirement that the
reissued certificate not result in an
increase in the credit that would
otherwise have been allowable to the
certificate holder under the existing
certificate for any taxable year. The final
regulations, however, permit a
certificate holder who refinances a
variable rate loan with either a variable
rate loan or a fixed rate loan to
determine the xamount of credit that
would have been allowable by using an
alternative method instead of
calculating the amount based on the
actual interest that would have been
paid on the refinanced loan. Under the
alternative method, the credit that
would have been allowable is computed
using an amortization schedule of a
hypothetical self-amortizing loan with
level payments projected to the final
maturity date of the refinanced loan.
The interest rate of the hypothetical
loan is the annual percentage rate (APR)
of the refinancing loan determined for
purposes of the Federal Truth in
Lending Act. The principal of the
hypothetical loan is the remaining
outstanding balance of the certified
mortgage indebtedness specified on the
existing certificate.

A certificate holder who refinances a
variable rate loan may use the
alternative method or may compute the
actual amount of credit that would have
been allowable. However, the method
chosen must be consistently applied by
the holder beginning with the first
taxable year for which the tax credit
based upon the reissued certificate is
claimed.

The temporary regulations do not
address whether a refinancing loan is a
financing that is subject to the recapture
provisions of section 143(m) if the
refinanced loan was not subject to
recapture. The final regulations provide
that the refinancing loan underlying a
reissued mortgage credit certificate that
replaces a mortgage credit certificate
issued on or before December 31, 1990,
is not a federally subsidized
indebtedness that is subject to the
recapture provisions of section 143(m)
of the Code.

Commentators asked for clarification
of whether additional volume cap was
required in order to reissue a mortgage
credit certificate and whether additional
reporting was required by the issuer of
a reissued mortgage certificate.
Reissuance of a mortgage credit

certificate relates to refinancing by a
mortgage credit certificate holder of a
mortgage loan on the holder’s principal
residence. Volume cap was required to
be obtained in connection with the
program under which the original
certificate had been issued. Because the
reissued certificate is replacing the
existing certificate, it is treated as issued
in connection with the original program,
and additional volume cap is
unnecessary for the reissuance. For
similar reasons, no additional reporting
is required by an issuer of a reissued
mortgage credit certificate.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. It also has been determined that
section 553(b) of the Administrative
Procedures Act (5 U.S.C. chapter 5) does
not apply to these regulations, and
because the notice of proposed
rulemaking preceding the regulations
was issued prior to March 29, 1996, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rule
making preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is L. Michael Wachtel,
Office of the Assistant Chief Counsel
(Financial Institutions and Products),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by removing the
entry for Sections 1.25–1T—1.25–8T
and adding entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.25–1T also issued under 26 U.S.C.

25.
Section 1.25–2T also issued under 26 U.S.C.

25.
Section 1.25–3 also issued under 26 U.S.C.

25.
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Section 1.25–3T also issued under 26 U.S.C.
25.

Section 1.25–4T also issued under 26 U.S.C.
25.

Section 1.25–5T also issued under 26 U.S.C.
25.

Section 1.25–6T also issued under 26 U.S.C.
25.

Section 1.25–7T also issued under 26 U.S.C.
25.

Section 1.25–8T also issued under 26 U.S.C.
25. * * *

Par. 2. Section 1.25–3 is added to read
as follows:

§ 1.25–3 Qualified mortgage credit
certificate.

(a) through (g)(1)(ii) [Reserved] For
further guidance, see § 1.25–3T(a)
through (g)(1)(ii).

(g)(1)(iii) Reissued certificate
exception. See paragraph (p) of this
section for rules regarding the exception
in the case of refinancing existing
mortgages.

(g)(2) through (o) [Reserved] For
further guidance, see § 1.25–3T(g)(2)
through (o).

(p) Reissued certificates for certain
refinancings—(1) In general. If the
issuer of a qualified mortgage credit
certificate reissues a certificate in place
of an existing mortgage credit certificate
to the holder of that existing certificate,
the reissued certificate is treated as
satisfying the requirements of this
section. The period for which the
reissued certificate is in effect begins
with the date of the refinancing (that is,
the date on which interest begins
accruing on the refinancing loan).

(2) Meaning of existing certificate. For
purposes of this paragraph (p), a
mortgage credit certificate is an existing
certificate only if it satisfies the
requirements of this section. An existing
certificate may be the original
certificate, a certificate issued to a
transferee under § 1.25–3T(h)(2)(ii), or a
certificate previously reissued under
this paragraph (p).

(3) Limitations on reissued certificate.
An issuer may reissue a mortgage credit
certificate only if all of the following
requirements are satisfied:

(i) The reissued certificate is issued to
the holder of an existing certificate with
respect to the same property to which
the existing certificate relates.

(ii) The reissued certificate entirely
replaces the existing certificate (that is,
the holder cannot retain the existing
certificate with respect to any portion of
the outstanding balance of the certified
mortgage indebtedness specified on the
existing certificate).

(iii) The certified mortgage
indebtedness specified on the reissued
certificate does not exceed the
remaining outstanding balance of the

certified mortgage indebtedness
specified on the existing certificate.

(iv) The reissued certificate does not
increase the certificate credit rate
specified in the existing certificate.

(v) The reissued certificate does not
result in an increase in the tax credit
that would otherwise have been
allowable to the holder under the
existing certificate for any taxable year.
The holder of a reissued certificate
determines the amount of tax credit that
would otherwise have been allowable
by multiplying the interest that was
scheduled to have been paid on the
refinanced loan by the certificate rate of
the existing certificate. In the case of a
series of refinancings, the tax credit that
would otherwise have been allowable is
determined from the amount of interest
that was scheduled to have been paid on
the original loan and the certificate rate
of the original certificate.

(A) In the case of a refinanced loan
that is a fixed interest rate loan, the
interest that was scheduled to be paid
on the refinanced loan is determined
using the scheduled interest method
described in paragraph (p)(3)(v)(C) of
this section.

(B) In the case of a refinanced loan
that is not a fixed interest rate loan, the
interest that was scheduled to be paid
on the refinanced loan is determined
using either the scheduled interest
method described in paragraph
(p)(3)(v)(C) of this section or the
hypothetical interest method described
in paragraph (p)(3)(v)(D) of this section.

(C) The scheduled interest method
determines the amount of interest for
each taxable year that was scheduled to
have been paid in the taxable year based
on the terms of the refinanced loan
including any changes in the interest
rate that would have been required by
the terms of the refinanced loan and any
payments of principal that would have
been required by the terms of the
refinanced loan (other than repayments
required as a result of any refinancing
of the loan).

(D) The hypothetical interest method
(which is available only for refinanced
loans that are not fixed interest rate
loans) determines the amount of interest
treated as having been scheduled to be
paid for a taxable year by constructing
an amortization schedule for a
hypothetical self-amortizing loan with
level payments. The hypothetical loan
must have a principal amount equal to
the remaining outstanding balance of
the certified mortgage indebtedness
specified on the existing certificate, a
maturity equal to that of the refinanced
loan, and interest equal to the annual
percentage rate (APR) of the refinancing

loan that is required to be calculated for
the Federal Truth in Lending Act.

(E) A holder must consistently apply
the scheduled interest method or the
hypothetical interest method for all
taxable years beginning with the first
taxable year the tax credit is claimed by
the holder based upon the reissued
certificate.

(4) Examples. The following examples
illustrate the application of paragraph
(p)(3)(v) of this section:

Example 1. A holder of an existing
certificate that meets the requirements of this
section seeks to refinance the mortgage on
the property to which the existing certificate
relates. The final payment on the holder’s
existing mortgage is due on December 31,
2000; the final payment on the new mortgage
would not be due until January 31, 2004. The
holder requests that the issuer provide to the
holder a reissued mortgage credit certificate
in place of the existing certificate. The
requested certificate would have the same
certificate credit rate as the existing
certificate. For each calendar year through
the year 2000, the credit that would be
allowable to the holder with respect to the
new mortgage under the requested certificate
would not exceed the credit allowable for
that year under the existing certificate. The
requested certificate, however, would allow
the holder credits for the years 2001 through
2004, years for which, due to the earlier
scheduled retirement of the existing
mortgage, no credit would be allowable
under the existing certificate. Under
paragraph (p)(3)(v) of this section, the issuer
may not reissue the certificate as requested
because, under the existing certificate, no
credit would be allowable for the years 2001
through 2004. The issuer may, however,
provide a reissued certificate that limits the
amount of the credit allowable in each year
to the amount allowable under the existing
certificate. Because the existing certificate
would allow no credit after December 31,
2000, the reissued certificate could expire on
December 31, 2000.

Example 2. (a) The facts are the same as
Example 1 except that the existing mortgage
loan has a variable rate of interest and the
refinancing loan will have a fixed rate of
interest. To determine whether the limit
under paragraph (p)(3)(v) of this section is
met for any taxable year, the holder must
calculate the amount of credit that otherwise
would have been allowable absent the
refinancing. This requires a determination of
the amount of interest that would have been
payable on the refinanced loan for the taxable
year. The holder may determine this amount
by—

(1) Applying the terms of the refinanced
loan, including the variable interest rate or
rates, for the taxable year as though the
refinanced loan continued to exist; or

(2) Obtaining the amount of interest, and
calculating the amount of credit that would
have been available, from the schedule of
equal payments that fully amortize a
hypothetical loan with the principal amount
equal to the remaining outstanding balance of
the certified mortgage indebtedness specified
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on the existing certificate, the interest equal
to the annual percentage rate (APR) of the
refinancing loan, and the maturity equal to
that of the refinanced loan.

(b) The holder must apply the same
method for each taxable year the tax credit
is claimed based upon the reissued mortgage
credit certificate.

(5) Coordination with Section
143(m)(3). A refinancing loan
underlying a reissued mortgage credit
certificate that replaces a mortgage
credit certificate issued on or before
December 31, 1990, is not a federally
subsidized indebtedness for the
purposes of section 143(m)(3) of the
Internal Revenue Code.

§ 1.25–3T [Amended]
Par. 3. Section 1.25–3T is amended by

removing paragraphs (g)(1)(iii) and (p).
Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved: November 27, 1996.
Donald C. Lubick,
Acting Assistant Secretary of the Treasury.
[FR Doc. 96–31772 Filed 12–16–96; 8:45 am]
BILLING CODE 4830–01–U

26 CFR Part 48

[TD 8693]

RIN 1545–AU52

Diesel Fuel Excise Tax; Special Rules
for Alaska

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
application of the diesel fuel excise tax
to fuel used in Alaska. The regulations
implement certain changes made by the
Small Business Job Protection Act of
1996. They affect certain enterers,
refiners, retailers, terminal operators,
throughputters, wholesale distributors,
and users. The text of these regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.
DATES: These regulations are effective
December 17, 1996. For dates of
applicability of these regulations, see
§§ 48.4082–5T(g) and 48.6715–2T(b).
FOR FURTHER INFORMATION CONTACT:
Frank Boland (202) 622–3130 (not a toll-
free call).

SUPPLEMENTARY INFORMATION:

Background
Section 4081 imposes a tax on certain

removals, entries, and sales of diesel

fuel. However, under section 4082, tax
is not imposed if, among other
conditions, the diesel fuel is indelibly
dyed in accordance with Treasury
regulations. Dyed diesel fuel can be
used legally in nontaxable uses such as
for heating oil, as fuel in stationary
engines, or as fuel in nonhighway
vehicles. A substantial penalty under
section 6715 applies if dyed diesel fuel
is used for a taxable purpose such as in
a registered highway vehicle.

A similar dyeing regime for diesel fuel
is required by regulations issued under
the Clean Air Act. That Act prohibits
the use on highways of diesel fuel with
a sulfur content exceeding prescribed
levels. The Environmental Protection
Agency (EPA) requires this ‘‘high
sulfur’’ diesel fuel to be dyed.

Section 1801 of the Small Business
Job Protection Act of 1996 amends
section 4082 to create an exception to
the IRS dyeing requirement. Under this
amendment, which is effective October
1, 1996, the IRS dyeing requirement
does not apply to diesel fuel that is
removed, entered, or sold in a state for
ultimate sale or use in an area of such
state during the period such area is
exempted from EPA’s sulfur content and
fuel dyeing requirements if the use of
the fuel is certified pursuant to Treasury
regulations.

Section 211(i)(4) of the Clean Air Act
allows EPA to exempt the states of
Alaska and Hawaii from the Clean Air
Act’s sulfur content requirements. In
response to a petition from Alaska, the
EPA granted a permanent exemption for
remote areas of Alaska (that is, areas
that are not served by the Federal Aid
Highway System). In addition, a
temporary exemption was granted for
urban areas. This temporary exemption,
which was originally scheduled to
expire after September 30, 1996, has
been extended by the EPA (61 FR 42812
(August 19, 1996)) for 24 months, or
until a decision is made on Alaska’s
petition for a permanent exemption,
whichever period is shorter.

Thus, under current EPA rules, the
entire state of Alaska is exempt from the
Clean Air Act’s sulfur content
requirements and, consequently, from
the EPA’s dyeing requirements. No part
of Hawaii or any other state is similarly
exempt.

Explanation of Provisions
These temporary regulations generally

establish a system for collecting the
federal diesel fuel tax at the wholesale
level in Alaska. This system is similar
to the pre-1994 federal system under
section 4091 and the present system
used by the state of Alaska for state fuel
tax. The person liable for tax under the

temporary regulations generally will be
a person who is licensed by Alaska as
a qualified dealer.

Under the temporary regulations, a
qualified dealer may buy undyed diesel
fuel tax free at a terminal rack and sell
the fuel tax free to another qualified
dealer or to a buyer for the buyer’s own
nontaxable use. However, a qualified
dealer is liable for tax when it sells to
a buyer for the buyer’s taxable use or to
a reseller that is not a qualified dealer.

A qualified dealer must keep adequate
records to document the exempt nature
of its nontaxable sales. Although the
temporary regulations do not prescribe
any specific documentation, taxpayers
may consider using a format similar to
the notification certificate in § 48.4081–
5 as proof of tax-free sales between
qualified dealers. As proof of tax-free
sales for nontaxable uses, taxpayers may
consider using Alaska’s exemption
certificate, when appropriate, or an
adaptation of the certificate presently
used to support tax-free sales of aviation
fuel that is found in Notice 88–132,
1988–2 C.B. 552, 555. The IRS will
consider whether the final regulations
should specify model certificates to be
used for documenting nontaxable
transactions in the future.

Taxpayers are cautioned that the uses
that are exempt from Alaska’s state tax
are not identical to the uses that are
exempt from the federal tax. For
example, Alaska exempts sales to all
nonprofit organizations described in
section 501(c)(3); the comparable federal
rule exempts only sales to nonprofit
educational organizations.

Taxpayers should also note that diesel
fuel that is dyed in accordance with
existing IRS regulations will continue to
be exempt from the section 4081 tax in
Alaska.

Special Analyses
It has been determined that this

Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this temporary regulation will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.
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